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as a matter of right and that the federal question was squarely before the 
court and properly reviewable. Accused in the principal case had sought 
relief by habeas corpus on the ground of a violation of the federal consti- 
tution, and it had been decided against him and a writ of error properly 
sued out. The supreme court has jurisdiction upon writ of error, of any 
final judgment of the highest court of law of any state, where is drawn 
in question the validity of a statute of any state, on the ground of its 
being repugnant to the constitution of the United States, and the decision 
is in favor of its validity. Weston v. Charleston, 2 Pet. 449; Luxton v. 
Bridge Co., 147 U. S. 337; Grand Rapids & I. R. Co. v. Osborn, 193 U. S. 
17, 24 Sup. Ct. 310, 48 L. Ed. 598. A federal question arising in an extra- 
ordinary proceeding, like habeas corpus or mandamus, is reviewable just 
the same as though it arose in an ordinary suit. Hartman v. Greenhow, 
102 U. S. 672, 26 L. Ed. 271 ; Amer. Exp. Co. v. Mich., 177 U. S. 404, 20 
Sup. Ct. 695, 44 L. Ed. 823. "Wherever the question can arise in court of the 
conformity of a statute to the Constitution, the court to whom the question 
is addressed must in some manner dispose of it, and the power of the court 
to apply the law to the case necessarily embraces the power to determine 
what law controls." Cooley, Principles of Constitutional Law, p. 164. 

Courts — United States Courts Enjoining Proceedings in State 
Courts — Establishment of Railroad Rates by Commission. — A bill en- 
joining the members of the Virginia State Corporation Commission from 
enforcing passenger rates, alleging them to be confiscatory, was allowed in 
the United States circuit court. Under the laws of the state of Virginia the 
Commission was empowered to act as a court, and its action was only re- 
viewable by the supreme court of appeals of that state, but no new evidence 
was allowed to be received. Held, that even though the Commission is for 
some purposes a court, the establishment of rates is legislative, that such 
proceedings are not included in the federal statute forbidding federal courts 
from enjoining proceedings in state courts, and that the establishment of the 
rate by the Commission is not res judicata; further, that defendants in 
error should have appealed to the supreme court of Virginia before resorting 
to United States courts, but that the decree will be sustained if the 
appeal is not now allowed to that tribunal. (Mr. Justice Harlan and Mr. 
Chief Justice Fuller concur in reversing the decree, but dissent from the 
opinion. Mr. Justice Brewer holds for affirming the decree.) Prentis et al. 
v. Atlantic Coast Line Co. et al. (1908), 29 Sup. Ct. 67. 

Article 720, U. S. Rev. Stat., provides that a writ of injunction shall 
not be granted by any court of the United States to stay proceedings in 
any state court except in cases relative to bankruptcy proceedings. The 
supreme court of Virginia has held that this commission is clothed with 
legislative, judicial and executive powers. Norfolk & P. B. R. R. v. Com- 
mission, 103 Va. 289; Commission v. Atlantic Coast Line R. R., 106 Va. 61. 
The character of the act done is determined by the act itself rather than by 
the character of the agent performing it. Ex Parte Virginia, 100 U. S. 339. 
Judicial inquiry declares and enforces laws already in existence, while legis- 
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lative action aims at future changes by the establishment of some new rule. 
The establishment of rates is the making of new rules and is legislative. 
Interstate Commerce Commission v. Cincinnati, Etc., R. R., 167 U. S. 479; 
Railroad Commission v. P. & A. R. R., 24 Fla. 417; San Diego Land Co. 
v. National City, 174 U. S. 739, 750. The proceedings, being in their nature 
legislative, are not proceedings in a court which may not be enjoined by a 
federal court. Southern R. R. v. Greensboro Ice Co., 134 Fed. 82; McNeill 
v. Southern R. R., 202 U. S. 5^3; Western Union Tel. Co. v. Myatt, 98 Fed. 
335; Illinois Central R. R. v. Mississippi R. R. Commission, 70 C. C. A. 617, 
203 U. S. 335. The state may prescribe the rate for the railroad, but that 
rate must be reasonable, and it is the duty of the court to inquire into its 
reasonableness, and if it works a practical destruction to rights of property 
to restrain its operation. Reagan v. Farmers' Loan & Trust Co., 154 U. S. 
362 ; Smythe v. Ames, 169 U. S. 466 ; Ex parte Young, 209 U. S. 123 ; West- 
ern Union Tel. Co. v. Myatt et al., 98 Fed. 335. A state cannot tie up a 
citizen of another state having property within its territory invaded by un- 
authorized acts of its own officers, to suits for redress in its own courts. 
Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362; Smythe v. Ames, 169 
U. S. 466. Article 720, Rev. Stat. U. S., is but declaratory of a rule of comity, 
Evans v. Gorman, 115 Fed. 399, but it is only reasonable that before United 
States courts should interfere the highest tribunal in the state should have 
opoken on the matter. 

Criminal Law — Larceny — Fraudulent Use of Legal Process. — An at- 
torney, having obtained judgments on claims in his hands for collection, 
procured execution under which chattels were levied and placed in the 
warehouse. Afterwards, with knowledge of the satisfaction of the judg- 
ments, he removed the chattels and appropriated them to his own use. Held, 
conviction of larceny was sustainable, although legal process was used to 
secure possession of the goods. People v. Frankenburg (1908), — 111. — , 
86 N. E. 128. 

This case sharply distinguishes those civil cases where an officer may be 
held for a mistake simply. Here there was no element of official action ex- 
cept as the writ was used as a means of perpetrating the crime. Larceny 
may be committed at common law where legal process is fraudulently and 
feloniously used for the purpose. Aldrich v. The People, 224 111. 622, 79 
N. E. 064, 7 L. R. A. (N. S.) 1149, us Am. St. Rep.* 166. So under the 
facts in the principal case the constable was also convicted of larceny. See 
Luddy v. People, 219 111. 413, 76 N. E. 581, and note in 3 L. R. A. (N. S.) 
508, and for further discussion of the same principles Tones v. State (Tex. 
Crim. App.), 88 S. W. 217, 1 L. R. A. (N. S.) 1024. Fortunately, but few 
such cases have arisen, and to refute the defense that the taking under the 
execution was legal, at least not criminal at common law, a quotation from 
Hawkins is in point: "In which cases (e. g., such as the principal case) 
the making use of legal process is so far from extenuating that it highly 
aggravates the offense by the abuse put on the law in making it serve the 
purposes of oppression and injustice." 1 Hawk. P. C, Chap. 33, § 8. Many 



